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JURISDICTIONAL STATEMENT 


An indictment was filed on May 1, 1967, charging Defendant Mahoney 
with a violation of 22 D.C. Code §2204 (Unauthorized Use of a Vehicle). 
Defendant pleaded not guilty a on January 17, 18, and 19, 1968, 
" was tried before Judge Waddy and a jury and was found guilty. On 
February 23,' 1968, Defendant was sentenced to six to eighteen months’ 


incarceration. 
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On April 5, 1968, Defendant was authorized to proceed on appeal 
without prepayment of costs by Judge Waddy. Preparation of a transcript 
at Government expense was authorized in the same order, The jurisdic- 


tion of this Court is invoked pursuant to 28 U.S.C. §1291, 
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STATEMENT OF THE CASE 


This is an appeal by Ralph A. Mahoney from a judgment and sentence 


upon a jury verdict of Guilty on one count of unauthorized use of a vehicle. 


Chronology 
Defendant Mahoney was arrested on the roof of an apartment building 


at 1400 Aspen Street, Northwest, in the City of Washington, District of 
Columbia, in the early morning hours of February 14, 1967, by an officer 
of the Metropolitan Police Department, Private James R. Williamson. 
On that same date he was charged in the District of Columbia Court of 
General Sessions with 27 traffic violations, to wit, one count each of 
reckless driving, driving on a suspended permit, exceeding 30 mph, 
driving at an unreasonable speed and disobeying a signal; five counts of 
driving on the wrong side of the road; and seventeen counts of proceeding 
through a red light. An additional charge of larceny of U.S. Government 
property was referred to the Grand Jury. Defendant was released on 
his personal recognizance. ~ 

On May 1, 1967, the Grand J — indicted Defendant on one count of 
unauthorized use of a vehicle, in violation of Title 22, §2204 of the 
District of Columbia Code. Defendant entered a plea of not guilty to 


the indictment on May 12, 1967. 
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On September 12, 1967, trial was held in the Distict OF Columbia 
Court of General Sessions on the 27 traffic charges. District of Columbia 
Court of General Sessions, Criminal Division, Criminal Action Numbers 
TR-5096-'67 through TR-5123-'67. Defendant waived a jury trial, pleaded 
not guilty, and was adjudged not guilty by Judge Kronheim on the first 
three charges, to wit, reckless driving, driving on a suspended permit, 
and exceeding 30 mph. The remaining charges were nolle prossed by the 


Government. 


At that trial the Government produced but one witness, Officer Chester 
J. Hildreth of the Metropolitan Police Department. He testified that he 
saw the Defendant driving an automobile at Spproxtmasely 3:00 a.m. north 
on Fourteenth Street, N.W., in the District of Columbia, and further 
testified that he observed the Defendant commit Eecoee traffic viola- 
tions at that time. : 

The officer testified that he was parked in an automobile on the street 
when he saw an automobile driven by Defendant pass by. ‘He next saw 
the Defendant standing on a street corner in the custody of a police officer. 

(Gen. Sess. Tr. pp. 4-6. ‘s The Court found the Defendant not guilty 

because ofa failure of proof. (Gen. Sess. Tr. p. 26.) The only issue 
in the trial was whether the Defendant was the person ariving the auto- 
mobile. (Gen. Sess. Tr. p. 24.) | 
* The General Sessions Court Transcript is attached Hereto as Exhibit A. 


The Court can take judicial notice of these proceedings, and the Government 
has indicated that it has no objection to their inclusion in this brief. 
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On January 17, 1968, Defendant again came to trial, but this time 
in the United States District Court on the felony paictinent: On the 
morning of the trial, Defendant moved before the trial Judge for con- 
tinuance in order to produce an alibi witness. The motion was denied. 
Defendant was tried before a jury and found guilty as charged in the 
indictment. On February 23, 1968, Defendant was sentenced to imprison- 


ment for a period of six to eighteen months. 


The Testimony At The District Court Trial 


Summary 
Officer James R. Williamson testified that he arrested 


Defendant on the roof of a building near the scene where a high speed chase 
on 14th Street, N.W., terminated. (Tr., 1/18/68 A.M., 44-46) Officer 
Chester J. Hildreth testified that upon searching Defendant at the scene 
of the arrest he recovered a key which fit the 2-way telephone in the 
stolen car. (Tr., 1/18/68 A.M., 23-25) Mr. Edward Junghans, a 
Government employee in whose custody and control the automobile was 
entrusted, testified that he did not give Defendant or anyone else permis- 
sion to use the car. (Tr., 1/17/68, 23-25) Mr. Samuel Cook, who also 
had custody of the automobile, testified that he did not give Defendant or 
anyone else permission to use the stolen car. (Tr., 1/18/68 A.M., 7) 
Mr. Cook also testified that Defendant was on his premises at approxi- 
mately 11:00 p.m. on February 13, 1967. (Tr., 1/18/68 A.M., 7, 10) 

Mr. Joseph Cohen testified that Defendant was in his bar until 
1:00 a.m. on February 14, 1967. (Tr., 1/18/68 P.M., 4) 
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Defendant testified as to his whereabouts on the evening in question 
and his reasons for being in the area where he was arrested (Tr., 1/18/68 
A.M., 62-64); he also denied ever being in the stolen car. (Tr. 1/18/68 


A.M., 66) 


Mr. Edward A. Junghans (Tr. 1/17/68) 
Mr. Junghans testified as follows: 


— 


He was employed by the United States Immigration and 


Naturalization Service, Department of Justice, on February 13 and 14, 
1967, and had - 1963 two-door Plymouth SeICTOnae belonging to his 
employer in his care, custody and control at that time. (rr. 22-23) 

That automobile, which bore D.C. tag number 113-237, was equipped with 
a mobile telephone and a siren. On February 13, 1967, the automobile 
was turned over to Call Carl, Inc., for repairs. (Tr. 24) He stated 


further that he never gave Defendant permission to use the automobile for 
3 | 
On cross-examination, Mr. Junghans testified that the car was 


any purpose. (Tr. 25) 


equipped with a mobile telephone that was activated by a key kept in the 
telephone. (Tr. 26-27) | 


On redirect, Mr. Junghans testified that there was only one key 


to fit the mobile telephone, and no copies of it. (Tr. 30) 
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Mr. Samuel Cook (Tr. 1/18/68 A.M.) 

Mr. Cook identified himself as an employee of Call Carl, Inc., 
at 2114 M Street, N.W., D.C. He stated that he was working in the 
same place on the evening of February 13, 1967, from 4 to 12 p.m. 

(Tr. 3-4) When he came to work on that day, the Immigration Service 
car was already on the lot; he identified it as a green Plymouth two-door. 
(Tr. 4) After moving the car back to the lot after servicing, he took the 
keys inside with him. He could not remember seeing the car again that 
evening. (Tr. 5) Mr. Cook recalled that Defendant was seen around 
the lot three times a week, but was not well known (Tr. 6-7), and that 
he was on the lot the evening of February 13, 1967. (Tr. 7) 

On cross-examination, he stated that there were two other employees 
at work with him on that evening (Tr. 8-9), and that he last saw Defendant 
on the lot around 11 p.m. He further testified that he was responsible ) 
for locking the cars on the lot (Tr. 11) and that he did not see his fellow 
employee move the car. He stated that Defendant was inside with him 
when the gas truck came, and was chatting, and remained another 15 


minutes. (Tr. 12-14) 


Officer Chester J. Hildreth (Tr., 1/18/68 A.M.) 
Officer Hildreth identified himself as a member of the 


Metropolitan Police Department, who was working scout car duty in 
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that capacity on the night of February 13, 1967. (Tr. 16) The officer 
testified that his car was in the 1800 Block of 14th Street Northwest, when 
a car with its siren on passed him going the other way. (rr. 18) He 
identified the car as a light colored police-type cruiser; after ascertaining 
there were no emergency police vehicles in the area, he gave chase and 
finally stopped at 14th and Aspen Streets, N.W., where the car he was 
chasing had come torest. (Tr. 18-19) He then saw Deteniac in the 
custody of other police officers. (Tr. 19) Upon eee the car 


proved to be a pale green, unmarked sedan with two doors. (Tr. 20-21) 


The officer testified that the chase lasted 40-50 blocks, at an average 


separation of four to five blocks, and a speed of 80-85 mph. As his car 
pulled up to the stolen car, he saw a person running toward a building i in 
the vicinity. (Tr. 22) He next stated that he searched the Defendant and 
found a key in his pocket that fit the phone in the car when he tried it. 
(Tr. 23-25) He verified that the tag number of the car was D.C. 113-237. 
On cross-examination, Officer Hildreth stated that the car passed 
him at about 25 mph. He then stated that lighting was normal in the 
: area, that he got a good look at the driver. (Tr. 31) When the car 
stopped at 14th and Aspen Streets, his car was five blocks behind, and 
he could not clearly identify the figure he saw running from the scene, 
as to clothing or skin color. (Tr. 32-33) He testified that the ignition 
keys were still in the car at the scene when he examined it. (Tr. 35) 
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His search of Defendant was conducted on the scene, and he reaffirmed 
his testimony as to finding and testing the key. (Tr. 35-36) 
+ Onredirect, Office: Hildreth identified the key in evidence as the 
key he took from Defendant the night of the arrest and search. 
On recross, the officer testified that no fingerprints were taken from 


any of the keys fourid in the search. (Tr. 39) 


~ 


Officer James R. Williamson (Tr., 1/18/68 A.M.) 

Mr. Williamson identified himself as a private in the Metro- 
politan Police Department. He stated that he was on duty on February 
14, 1967, that he participated in the cHase up 14th Street, N.W., and 
stopped at 14th and Aspen, where the car being chased had come to rest. 
(Tr. 42-44) He went to the roof of 1400 Aspen Street, where he found 
Defendant hiding and arrested him. (Tr. 44-45) Private Williamson 
identified Defendant as the man he arrested. (Tr. 46) 

On cross-examination, Private Williamson testified there were no 
other policemen on the roof except himself ana his partner. (Tr. 46-47) 
Upon arrest, Defendant denied ae charge. (Tr. 49) Williamson testified 
that Defendant was not questioned in his presence (Tr. 51), did not speak 


: to him about the charge, and had alcohol on his breath. (Tr. 52) 
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Ralph Alvin Mahoney (Tr., 1/18/68 A.M.) | 


Mr. Mahoney stated that he lived at 2225 M Street, N.W., 
| 
D.C., and lived there at the date of the offense. He identified Mr. Cook 
as an acquaintance (Tr. 60), and denied being in the area of Call Carl, Inc., 


on the night of February 13, 1967. (Tr. 61) He testified that on the 


night in question he was in a beer garden on Pennsylvania Avenue from 


8 p.m. to 1a.m., and then left in the Coney, of two friends and went 

to 6315-14th Street, N.W., for more drinking. (Tr. 62-63) Mahoney 
then stated that he went by cab to the building at 1400 Aspen Street, N.W. s 
to visit with one of the two who had left 6315-14th Street ahead of him. 

(Tr. 63-64) He knocked at the apartment door, aioed no answer, and 
had started out when he saw police dogs and guns and ran to the roof. 

(Tr. 64) He identified Officer Hildreth as the man who searched him, 

but denied that he had the key or that it came from his pocket. (Tr. 66) 
He denied being in the stolen car. (Tr. 66) : 

On cross-examination, Mr. Mahoney reaffirmed his testimony 
about being at the One Step Down restaurant from 8 p.m. | on with his two 
friends. He named several other people who had seen him there, in- 
cluding the waitress and the owner. (Tr. 69-70) He denied again being 
at Call Carl, Inc., on that evening. (Tr. 72) He reaffirmed his acquaintance 


with Mr. Cook, his trip to 6315-14th Street, his stay there and his trip 


to 1400 Aspen Street. (Tr. 72-75) He reaffirmed his reasons for being 
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there, and stated that he had known the invitor only four days, but the 
friend at 6315-14th Street for eight years. (Tr. 76-77) He testified 
that he did not know how long the invitor had lived there, and had never 
been there before. (Tr. 77) He could not identify his arresting officer. 
(Tr. 84-85) He then denied again possessing the key or being in the 
car. (Tr. 87) in 

Upon redirect, Mahoney further identified his friend of eight 
years, and stated that he had been unable to locate him as a witness, 
since he was in New Jersey. (Tr. 87-88) He further testified as to 
his inability to locate the four-day friend or his cab driver, and stated 


that he didn't want any of his local friends who could testify to know of 


his predicament, and that he had not told them about it. (Tr. 88-89) 


Joseph Cohen (Tr., 1/18/68 P.M.) 

Mr. Cohen identified himself as the bartender at the One 
Step Down Lounge at 2517 Pennsylvania Avenue, N.W., for the preceding 
four years. (Tr. 3-4) He testified to knowing Defendant, who frequented 
the lounge two or three times per week. He stated that Defendant was 
in his lounge on the night of February 13, 1967, from approximately 
8p.m. tola.m. (Tr. 4), with two men he did not recognize. (Tr. 5) 

On cross-examination, Mr. Cohen testified that Defendant 


left with the two men. (Tr. 6) He stated positively that Defendant was 
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there the entire evening (Tr. 8), and did not leave at any time before 


approximately 1 a.m. 


Leon C. Bubiack (Tr., 1/18/68 P.M.) 


Officer Bubiack identified himself as a member of the 
Metropolitan Police Department, and stated that he was called to 1400 
Aspen Street, N.W., on February 14, 1967, in the line of duty. (Tr. 9- 
10) He stated that he went to the roof of the building with his partner, 


: | 
Officer James Williamson, and there participated in the arrest of 


Defendant. (Tr. 10-11) 


Howard E. Ostrander (Tr., 1/18/68 P.M.) 

Private Ostrander identified himself as a member of the 
Metropolitan Police Department, and stated that he was present at 14th 
and Aspen Streets, N.W., on February 14, 1967, when Defendant was 
arrested. (Tr. 138-14) He saw Defendant under arrest in front of the 
building, and saw his partner search Defendant and ecoren a small key. 
(Tr. 14-15) He later checked the license plates of the vehicle, and used 


the key taken from Defendant to call on the mobile telephone. (Tr. 16-17) 


He identified the key entered in evidence by the Government as the same 
key he had used in the car. (Tr. 17) : 
On cross-examination, the officer testified that he saw a person 


running from the stopped car, and later looking over the roof of 1400 


-13- 


Aspen Street, N.W. (Tr. 18-19) He could not positively identify this 
person as Defendant. (Tr. 19) He then stated that he had seen Defendant 
long enough as he drove past in the 1800 Block of 14th Street to identify 

- him. (Tr. 20) He knew that his partner had examined the stolen car 

at 14th and Aspen Streets before Defendant was brought down from the © 
roof, but did not know whether his partner actually got into the car. 


(Tr. 22) 


Chester J. Hildreth (Tr., 1/18/68 P.M.) 
Officer Hildreth testified on surrebuttal that he did not inspect 
the stolen car while waiting for Defendant to be brought down (Tr. 26-27); 


he stated that he inspected it after the search of Defendant. (Tr. 27) 
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CONSTITUTIONAL PROVISIONS, STATUTES| 
AND RULES INVOLVED | 


| 
The Fifth Amendment to the United States Constitution provides: 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases 
arising in the land or naval forces, or in the Militia, 
when in actual service in time of War or public 
danger; nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb; 
nor shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; 
nor shall private property be taken for public use, 
without just compensation. 


Title 22, §2204, of the District of Columbia Code provides: 
Unauthorized use of vehicles. 


Any person who, without the consent of the owner 
shall take, use, operate, or remove, or cause to be 
taken, used, operated, or removed from a garage, 
stable, or other building, or from any place or 
locality on a public or private highway, park, park- 
way, street, lot, field, inclosure, or space, an 
automobile or motor vehicle, and operate or drive 
or cause the same to be operated or driven for his 
own profit, use, or purpose shall be punished by a 
fine not exceeding one thousand dollars or imprison- 
ment not exceeding five years, or both such fine 
and imprisonment. 


Title 11, §521(a) of the District of Columbia Code provides: 


Civil and criminal jurisdiction | 
(a) Except in actions or proceedings over which 
exclusive jurisdiction is conferred by law upon other 

courts in the District, the United States District 
Court for the District of Columbia, in addition to its 
jurisdiction as a United States district court and to - 


| 
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any other jurisdiction conferred by law, has all 
the jurisdiction possessed and exercised by it on 
January 1, 1964, and has original jurisdiction 
of all: 

(1) civil actions between parties, where 
either or both of them are resident or found 
within the District; and 

(2) offenses committed within the District. 


Title 11, §963(a) of the District of Columbia Code provides: 
Criminal jurisdiction; commitment 


(a) Except as otherwise expressly provided by 
this section or other law, the District of Columbia 
Court of General Sessions has original jurisdiction, 
concurrently with the United States District Court 
for the District of Columbia, of: 

(1) offenses committed in the District for 
which the punishment is by fine only or by imprison- 
ment for one year or less; and 

(2) offenses against municipal ordinances or 
regulations in force in the District. 


Rule 52(b) of the Federal Rules of Criminal Procedure provides: 
Plain Error. Plain errors or defects affecting sub- 


stantial rights may be noticed although they were not 
brought to the attention of the court. 
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STATEMENT OF POINTS 


1. The denial of Defendant's motion for a continuance in order to 
| 


produce a key alibi witness was an abuse of discretion and substantially 
| 
impaired Defendant's rights. 


2. The judgment of not guilty in the District of Columbia Court of 
General Sessions, which was based solely on the issue of Defendant's 
identity as the driver of the stolen car, collaterally estops the Govern- 


ment from relitigating the issue of identity in the District Court. It 


therefore constitutes plain error under Rule 52(b) of the Federal Rules 
of Criminal Procedure, and a violation of Defendant's right under the 
Fifth Amendment to the United States Constitution to be protected against 


double jeopardy. 


SUMMARY OF ARGUMENT 


ONE. On the morning of trial, Defendant moved for a one-month 
continuance in order to produce the testimony of his key alibi witness. | 
In light of the conflicts in evidence that were produced at trial concerning 
. this alibi, denial of the motion and the finding of the trial Judge that 
Defendant had not exercised due diligence in seeking out his witness, 
constituted an abuse of discretion and substantial impairment of 


Defendant's rights. 
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TWO. The trial Judge in the Court of General Sessions, sitting 
without a jury, found that the Government had failed to establish that 
Defendant was the driver of the stolen car. This same issue of identity 
was then relitigated in the District Court trial for unauthorized use of 
the vehicle. In both trials, the identity issue was crucial and decisive; 
its disposition in the Court of General Sessions was final and binding, 
and the Government is therefore collaterally estopped from relitigating 
it in a subsequent proceeding. The relitigation which occurred therefore 
constitutes plain error and a violation of Defendant's Fifth Amendment 


protection against double jeopardy. 


ARGUMENT 
1 


THE DENIAL OF DEFENDANT'S MOTION FOR A 
CONTINUANCE IN ORDER TO PRODUCE A KEY 
ALIBI WITNESS WAS AN ABUSE OF DISCRETION 
AND SUBSTANTIALLY IMPAIRED DEFENDANT'S 
RIGHTS. 


In connection with this argument, the attention of the Court is invited 
to pages 3 through 5 of the Transcript of January 17, 1968. 

The denial of a motion for a continuance is a matter of discretion 
with the trial Judge, and will not be reversed unless there is a showing 


1/ 
that the trial judge abused this discretion. | When the purpose of the 


1/ Neufield v. United States, 118 F.2d 375 (D.C. Cir. 1941). 
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_ requested continuance is to secure the attendance of certain witnesses 
at trial, a denial will constitute an abuse of discretion only when it 
effectively denies to the party seeking the continuance =e testimony of 
a substantially material witness who is absent through no fault of the 


2/ 
moving party. The party requesting the continuance must show: 


1) who the witness is; 

2) what his testimony will be; | 

3) that the testimony will be relevant to the issues in the 
case, and competent; 

4) that the witnesses can probably be obtained if the 
continuance is granted; 

5) that due diligence has been used to procure’ the 
attendance of the witness at the trial as set. 3/ 


It is not contended here by Defendant that these five Sone were shown 
at the time of the motion; at best, a partial showing was eae only as to 
Defendant's diligence in seeking out the witness. Defendant contends 
rather that the ena developed at the trial dictates that this Court find 


plain error in the trial court's denial of the motion. The trial record . 


Makes a showing as to all five elements, and indicates clearly that the 
missing witness was a key alibi witness for Defendant whose presence at 
trial should not have been denied. = 3 

Defendant was arrested for a violation of Title 22, = of the 


District of Columbia Code, which is unauthorized use of a vehicle. He 


2/ J.B. Hanger, Inc. v. United States, 160 F.2d 8 (D.C. Cir. 1947). 
3/ Neufield v. United States, supra, n. 1, at 380. 
4/ Tr., 1/17/68, 3-5; Tr., 1/18/68 A.M., 62-64, 73-77. 
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sought to present the defense that he was at the building where he was 
arrested for other reasons than those imputed to him by the prosecution; 
namely, that he was enroute from visiting one friend to another. The 
very nature of such a defense is that it can be corroborated by the parties 
allegedly with the Defendant at the time in question. Yet, as was explained 
to the trial Judge, the one friend who could most definitely support 
Defendant's alibi was in New Jersey or New York, and had been thought 
dead until only a few days before trial. The other was a casual acquaintance. 
Defendant presented ample evidence of phone calls to locate this missing 
witness, and certainly the testimony that would be presented by such a 
witness would satisfy the requirements of competence and materiality. 
This set of facts differs strikingly from those upon which the 

Neufield decision is predicated. There the Court found no evidence of 
attempts to locate the missing witness until a few days before trial, and 
found further that 

No showing was made as to the identity of the 

proposed witnesses or as to the nature, 

relevancy and competency of their testimony, 

or that they could be obtained if the continuance 

was granted. 5/ 
In direct opposition to Defendant's case, the Neufield Court found that no 
harm was shown to accrue to the defendant due to the denial of the con- 
tinuance. 


‘5/ 118 F.2d at 380. 
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Where the evidence to be introduced by the missing witness will 
help to messing conflicts in the trial testimony or to establish an alibi, 
and the Neufield requirements have been fairly met, then the Courts 
have been particularly willing to find error in denial of the defendant's 
motion for continuance. The Supreme Court of Iowa has held that where 
the evidence at trial is in conflict, a motion for continuance should not 
be pet Likewise, where the evidence to be supplied by the missing 
witness would have shown that the defendant was gone from the scene of 
the crime before the crime occurred, thereby establishing an alibi, the 
Supreme Court of Appeals of Virginia found the trial Court denial of a 
continuance to be an abuse of oe 
In the case at bar, where there is evidence which suppo rts 


8/ 9/ 
Defendant's alibi, and evidence which appears to undermine it, the 


denial of a continuance is a crucial, direct and substantia} impairment 


i — 


of Defendant's right to present his case. 


errr | 
6/ State v. Sipe, 240 Iowa 822, 37 N.W. 2d 914 (1949). | 


2] Lacks v. Commonwealth, 182 Va. 318, 28S.E. 2d 713 (1944). See 
also Blackburn v. State, 48 Tex. Crim. 286, 87S. W. 692; LaFell v. 
State, 69 Tex. Crim. 307, 153S.W. 884, | 


8/ Tr., 1/18/68 P.M., 3-8. i 
9/ Tr., 1/18/68 A.M., 5-15. | 
| 


=<oF— 


OH. 


THE JUDGMENT OF NOT GUILTY IN THE DISTRICT 
OF COLUMBIA COURT OF GENERAL SESSIONS, 

WHICH WAS BASED SOLELY ON THE ISSUE OF 
DEFENDANT'S IDENTITY AS DRIVER OF THE STOLEN 
CAR, COLLATERALLY ESTOPS THE GOVERNMENT 
FROM RELITIGATING THE ISSUE OF IDENTITY IN THE 
DISTRICT COURT TRIAL FOR UNAUTHORIZED USE OF 
A VEHICLE, AND THE RELITIGATION OF THIS ISSUE 
THEREFORE CONSTITUTES PLAIN ERROR AND A 
VIOLATION OF DEFENDANT'S FIFTH AMENDMENT 
RIGHT AGAINST DOUBLE JEOPARDY | 


In connection with this argument, the attention of the Court is invited 
to the following portions of the Transcript: Gen. Sess. Tr., 3-26; 


Tr., 1/18/68 A.M., 23-25; Tr. 1/18/68 P.M., 35. 


Collateral Estoppel 


The doctrine of res judicata is made available to criminal defendants 
10/ 
under the name of collateral estoppel. Where an accused is charged 


with separate offenses stemming from a single act or transaction, 


collateral estoppel will operate to conclude in the second prosecution 
11/ 


those matters finally determined in the prosecution for the first offense. 


10/ Laughlin v. United States, 120 U.S. App. D.C. 93, 344 F.2d 187 
(D.C. Cir. 1965); United States v. Kramer, 289 F.2d 909 (2d Cir. 1961); 
Sealfon v. United States, 332 U.S. 575 (1948); Hoag v. New Jersey, 356 
U.S. 464 (1958). 

11/ Sealfon v. United States, 332 U.S. 575, at 578-79 (1948). 
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In this Court, the doctrine of collateral estoppel was enunciated in 
Laughlin v. United States, 120 U.S. App. D.C. 93, 344 F, 2d 187 (D.C. 
Cir. 1965). There the Court upheld appellant's invocation of the doctrine 
over Government objection that the issue sought to be estopped had not 
been determined in a final prior adjudication. The Court reversed the 
admission into evidence in a second conspiracy trial of a aa of. 
incriminating statements which had been found invalid at a motion for 
mistrial in the earlier prosecution for abortion. The Government 
contention that this mistrial motion was not a final adjudication received 


lia/ | 
short shrift from the Court. | 


| 
! 


In order for collateral estoppel to apply in a criminal case, the 


following elements must be present: 


a) a prior adjudication, 


b) involving the same parties or their privies, 


c) in which the same issue was resolved favorably 
to the accused, either expressly or by necessary 
implication, 12/ 


| 


lla/ Laughlin v. United States, supra, at 190. 


127 United States v. Sutton, 245 F. Supp. 357 (D. Md. 1965). 
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As to the first element, prior adjudication, there is no question. 
The traffic charges against Defendant were tried before a Judge of 
competent jurisdiction who delivered a final judgment upon Defendant's 


13/ 
liability under those charges. _ 


That the parties were the same is also clear. The same defendant 
stood before both tribunals, and the nature of the charge in the District 
Court indicates that the Court was sitting in its capacity as a court of 


14/ 
local jurisdiction precisely as though it were a court of one of the states. 


Defendant was tried in the District Court for an offense under 
Title 22, 82204, unauthorized use of a vehicle. This offense does not 
come within the United States criminal jurisdiction of the District Court, 
which is given at 18 U.S.C. 3231. It is simply an offense against the 
laws of the District of Columbia. In such a case the District Court is 
adjudicating as a local court, and thus both the accused and prosecutor 


are the same in both prosecutions. 


13/ Gen Sess. Tr., 26. 


14/ D.C. Code 11-521(a). See Western Urn Mfg. Co. v. American Pipe 
and Steel Corp. , 284 F.2d 279 (D.C. Cir. 1960). 
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As to the third element, there is no doubt that the issue of identity 
| 
was expressly adjudicated in Defendant's favor in the first trial. It 


was the sole reason for the judgment of not guilty in the Court of 
15/ 16/ 


General Sessions. It was also the crucial issue in the second trial. 
| 


In further elaboration on this third element, the United States 
District Court for the District of Columbia has added the qualification 


that the issue determined for Defendant in the first trial must be "incon- 
| 17/ 
sistent with the guilt of the defendant in the subsequent proceeding. " 


Phrased another way, this qualification is that the issue determined 


favorably to Defendant in the first trial must be essential to a conviction 
18/ 
in the second. That such is the case in this appeal is ‘indisputable. 


Plain Error 
This Court may reverse, as plain error under Rule 52(b) of the 


Federal Rules of Criminal Procedure, errors not preserved on the trial 
19/ 
record. The standard for determining whether plain error has occurred 


is whether the alleged error has itself produced a substantial influence at 
20/ | 


trial. 


I57 Gen. Sess. Tr., 24-26. : 
16/ Tr., 1/18/68 P.M., 35. 
17/ United States v. Cowart, 118 F.Supp. 903, 906 (D.D.C. 1954). 

18/ United States v. Perrone, 161 F.Supp. 252, 258 (Ss. D. N.Y. 1958). 
19/ Durham v. United States, 237 F.2d 760 (D.C. Cir. 1956). 


20/ Kotteakos v. United States, 328 U.S. 750 (1946). 


| 
1 


Is 


I 
| 
I 
i 
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Protection from a second prosecution for the same offense has been 
held to be good reason for a court to inquire into the possibility of plain 
error at aa Analagous reasoning would indicate that the Court can 
here examine under authority of the plain error rule Defendant's right 


to be protected by collateral estoppel from relitigation of a finally 


3 
adjudicated issue. 


¢ 
Fifth Amendment - Double Jeopardy 


Defendant contends that he was deprived of his Fifth Amendment right 
to be protected against double jeopardy by the litigation of an issue in the 
District Court which had already been fully litigated in the Court of 
General Sessions. The elements of proof of the traffic charges are use 
of a vehicle and misuse of that vehicle; the elements of the unauthorized 
use charge are use of a vehicle and use without permission. In the 
traffic charges, usage is the basic condition of the offense; without it 
the unauthorized use charges cannot be proven in a second trial. 
Defendant urges that collateral estoppel against relitigation of such a 
basic element of the offenses charged is entitled to constitutional protec- 
- tion under the double jeopardy clause of the Fifth Amendment to the 


United States Constitution. 


21/ Berger v. United States, 295 U.S. 78, 82 (1935). 
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Double jeopardy prohibits subsequent prosecution of an offense 
once it has been finally adjudicated. Prosecution by another sovereign, 
however, or for another statutory offense growing out of the same act or 

| 22/ 


transaction as the first prosecution, has been sanctioned by the courts. 


The collateral estoppel doctrine operates to “eliminate the expense, 


vexation, waste, and possible inconsistent results of duplicatory litigation. ' 


It operates only when the defendant and prosecutor remain the same 
persons through successive trials, and where the usual defense of double 
jeopardy is unavailable due to the difference of the alleged offenses. As 
such, it is an implicit extension of double jeopardy Dorection to the 
defendant who would otherwise have such protection available, were it not 
for the proliferation of statutory offenses and their protection under the 
multiple offense rule. This has been recognized in a recent case in the 


24/ . 
Second Circuit, where in extending collateral estoppel protection to a 


defendant who had successfully established his alibi at an earlier trial on 
a different statutory offense, the Court held that: 


More important, to permit the Government to force 

a defendant who has won an acquittal to relitigate the 
identical question on a further charge arising out of 
the same course of conduct, selected by the Govern- 
ment from the extensive catalogue of crimes furnished 


22] Bartkus v. Ilinois, $59 U.S. 121 (1959); Abbate v. United States, 359 
U.S. 187 (1959); Harris v. United States, 402 F.2d 205 (D.C. Cir. 1968). 


23/ Hoag v. New Jersey, supra, n. 10 at 470. | 
24/ United States v. Kramer, supra,n. 10, 


| 
| 
| 
| 
| 
| 
| 
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it in the Criminal Code, would permit the very 
abuses that led English judges to develop the rule 
against double jeopardy long before it was en- 
shrined in the Fifth Amendment, 3 Holdsworth, 
History of English Law, 614, --and still longer 
before the proliferation of statutory offenses 
deprived it of so much of its effect. See Mr. 
Justice Brennan's separate opinion in Abbate v. 
United States, 1959, 359 U.S. 187, 196, 201, 

79 S.Ct. 666, 3 L.Ed. 2d 729. The very nub of 
collateral estoppel is to extend res judicata 
beyond those cases where the prior judgment is a 
complete bar. The Government is free, within 
the limits set by the Fifth Amendment, see United 
States v. Sabella, 2 Cir., 1959, 272 F.2d 206, 
211, to charge an acquitted defendant with other 
crimes claimed to arise from the same or related 
conduct; but it may not prove the new charge by 
asserting facts necessarily determined against it 
on the first trial, no matter how unreasonable the 
Government may consider that determination to be. 25/ 


There is perhaps another reason for prohibiting relitigation of factual 
issues. In the trial in the Court of General Sessions, a police officer, 
Chester J. Hildreth, was the only witness who testified to the connection 
of the Defendant with the crime. That prosecution failed because Officer 
Hildreth was unable to show the Court that a good identification was 
possible in the circumstances. 

At the second trial the same Officer Hildreth was the principal witness 
| to connect the Defendant with the crime. At this trial the policeman had 
sufficient evidence -- the key to the telephone. If this evidence was valid, 


it was available at the first trial. No reasons were given at either trial 


25/ Id. at 916. 
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for failure of the officer to give that evidence at the first trial. This 


raises natural and obvious questions as to the validity of that evidence. 


i 
| 


As this Court observed in very similar circumstances: 


When the question of * * * consent was litigated 

before Judge Youngdahl on the Motion for Mistrial, 
both the Government and appellant had full oppor- 
tunity to present, and presumably did present, | 


whatever relevant evidence they had. 26/ | 
| 
| 


CONCLUSION | 


For each of the reasons set forth in each of the arguments set 
forth herein, the conviction of Defendant Mahoney should be reversed. 


Respectfully submitted, 


J.P. Janetatos 
Counsel for Appellant | 
(Appointed by this Court) 
815 Connecticut Avenue, N.W. 
Washington, D.C. ee 
(298-8290) 


Of Counsel: 
Philip A. Ryan 
Baker & McKenzie 
(Appointed by this Court) 


26/ Laughlin v. United States, supra, at 190. 
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Supplemental Brief for Appellant 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,944 


RALPH A. MAHONEY, 
Appellant 
Vv. 
UNITED STATES OF AMERICA, 
Appellee 


Forma Pauperis Appeal From a Judgment of 
the United States District Court for the District of Columbia. 


JURISDICTIONAL STATEMENT 


During the course of oral argument in this case on 
September 11, 1969, before Judges Tamm, Leventhal and Robb, 
Judge Leventhal raised certain questions regarding the prece- 
dents established in the state courts in applying the doctrine 
of collateral estoppel. Appellant's counsel offered to file 
@ supplemental brief on this subject, and Judge Tamm thereupon 
ordered that such 2 brief be filed with the Court by September 
25, 1969. 


2 
INTRODUCTION 

The applicability of the doctrine of res judicata to 
criminal cases under the name of collateral estoppel, is a rela- 
tively recent development in the taw.2/ rt has only in recent 
years been applied with any regularity in criminal prosecutions.2/ 
The doctrirehas unquestioned validity in the Federal criminal 
Rew) ana has been applied in the courts of the District of 
Columbia.+/ Zt has also been applied in the courts of at least 


| 
21 states. 2/ | 


_1/ _Sealfon v. United States, 332 U.S. 575 (1948). i 


2 / Lugar, Criminal Law, Double Jeopardy, and Res Judicata, 
39 Iowa L.R. 317, 329 (1954): Mayers and Yarbrough, Bis 
1 (3960) New Trials and Successive Prosecutions, 7h Harv. L.R. 
1 (19 ° - 


see also, United States v. 


3 / Sealfon v. United States, supra; 
Kramer, 209 F.2d 909 (@d Cir. 1961). : 
4 / laughlin v. United States, 120 U.S. App. D.C. 93, 
e 55 e 


5 / See, Annot.,.Modern Status of Doctrine of Res Judicata in 
Criminal Cases, 9 A.L.R. 3d 203, 147 A.L.R 991. The detailed 


and scholarly opinion of Judge Sobell in People iv. DeSisto 
214 N.Y.S. 2d 858, 27 Misc.2d 217 CCR SS ee ies the doc- 


trine closely. 


| 
| 
| 
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The growing body of case law concerned with this doc- 
trine deals naturally and primarily with the prerequisites to 
its application. The mot important of these prerequisites is 
that the issue sought to be estopped in the second prosecution 
must have been fully and finally litigated in the first prose- 
cution. This supplemental brief will explore two questions: (1) 
Whether a general verdict at the close of the first prosecution 
sufficiently specifies the issues litigated to allow preclusion 
at the second prosecution; and (2) Whether an aquittal on a minor 
traffic charge should be allowed, on grounds of res judicata, 
to preclude a later and far more serious charge arising from the 
same transaction which precipitated the initial prosecution. 


I. 

The specific determination of what issues were actually 
litigated in the initial prosecution for purposes of res judicata 
preclusion in a second prosecution is often asrricuit £/ A 
large number of cases have denied res judicata relief when the 
initial prosecution ended upon a general verdict which could con- 
ceivably have been based on more than one theory or issue / 


Such verdicts often make it extremely difficult to decide for 


6 / People v. Desisto, supra, 214 N.Y.S. 2d at 889. 


T/ See, e.g., Busbee v. State, 183 So.2d 27 (Fla. 1966); 
Morgan v. S ; ~W.0d 713 (Tex. 1953). 
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res judicata purposes that the case was settled on any parti- 
cular issue, and the cases denying relief in these circumstances 
appear to be correct. | 

The opinion of Judge Friendly in United States Vv. 
Kramer-©/ makes it clear, however, that where the record plain- 
ly indicates that only one of the many possible grounds could 
have supported the verdict, then that issue is to be considered 
as finally lititgated and decided for res judicata purposes. The 
same result and reasoning appear in other cases.2/ 

The us of a general verdict to support collateral es- 
Coppel is well demonstrated in the New York case of People Wie 
Commitee mere the court reluctantly decided that an initial 


acquittal on a charge of driving without a permit collaterally 
estopped a later felony prosecution for drunk Griving, because 


8 / 289 F.2d 909, 913-914 (2nd Cir 1961). 


State v. Fortesan, 8 Ariz. App. 468, 447 P.2d 60 1968); 
= Harris v. State, 17 S.E. 2d 573, 581 (Ga. i9ta}. 


10/ People v. Cornier, 249 NYS 2d 521, 42 Misc. 2a 963 (1964). 


5 

the issue of whether defendant was driving the car was fully 
litigated in the first prosecution. The initial acquittal 3 
came from a judge sitting without a jury. The decision of the 
appellate court was based upon an excerpt from the trial trans- 
cript included in the appellate opinion. Though this excerpt 
is not noticeably more clear than the one at issue here, the 
court relied upon it to reject out of hand the prosecutor's 
argument that the trial verdict presented a failure of proof 
rather then a specific finding on a specific issue. 

The most succinct summary of the test to be applied to 
the general verdict question appears in language from DeSisto: 


"Te answer of course must be found in 
the record of the first trial .... Abso- 
lute certainty is not required ....A 
later court should not be permitted to find 
that the jury may have disbelieved substan- 
tial evidence or uncontroverted evidence 
of the prosecution. This would amount to 
a rejection of the doctrine of collateral 
estoppel. 

The test should be: 'Could a rational 
jury have rationally rendered its verdict 
upon any other basis than that issue which 
the defendant seeks to foreclose from 
second consideration.’ If the record dis- 
closes an alternative hypothesis upon which 
the verdict could reasonably and rationally 1/ 
be based, the prosecution is not foreclosed. "21 


11/ 214 N.Y.S. 2d. 889-93. 


II. 


Appellant's contention that his General Sessions 


Court traffic acquittal should preclude a later relitigation 


of the identity issue in a felony charge in the District 


Court raises competing policy questions. On the one 


hand, 


it is disturbing to see the District Court prosecutor pre- 


cluded from proceeding upon the more substantial felony of 


unauthorized use by a ruling from a fast moving, summary tri- 


bunal like that in General Sessions Court. Were the 


charge to be manslaughter, the concern would increase. 


second 


Ontthe other hand, it is necessary to note that the 


current use of collateral estoppel has grown in what 


may well 


be direct response to a rapid proliferation of multiple sta- 


tutory offenses. These frequently seem to resemble the suc- 


cessive prosecutions prohibited by the double jeopardy clause. 


Since these statutorily separate offenses are usually based 


upon a single transaction or set of facts, a man can in fact 


be tried more than once upon the same activity because his 


separate trials are founded in technically different offenses. 


12/ 


The fact that essential elements of one offense will usually be the 


basis for the others is of no avail to the defendant 


because the 


charged offenses are technically different. Thus, the defendant 


has no double jeopardy protection and he can be retried upon 


12/ Mayers and Yarbrough, supra n. 2, at 29-33. 


1 
the elements common to these multiple statutory offenses 
as many times as there are separate statutory offenses. 

It is to remedy this situation that the collateral 
estoppel doctrine has more and more frequently been resorted 
to, and it commands equally as much policy respect as does the 
right of the state to prosecute a man for all of his crimes 
within its borders. 

As pointed out by Judge Sobell and others, the 
distinction between collateral estoppel and double jeopardy 
4s frequently confused, and cases that should be estopped 
end up being tried because the reviewing court mistakenly 
applies the tests relevant to double jeopardy. This con- 
fusion seems to stem from 2 concern by the reviewing court 
identical to the one present in this case: The government 
seems to be being deprived of its lawful and needful right 
to prosecute obviously committed crimes. But this concern 
has been criticized as misguided: 

To the extent that rules as to double 

jeopardy have been used by the courts to 

sustain a single conviction after initial 

failure by a careless prosecutor, the 

courts are merely encouraging slipshod or 

perfunctory action by prosecutors; where 

the acquittal in the first case was the 

result of lack of ability on the part of 

the prosecutor, the public, rather than 


- the accused, should suffer from his 
incompetency. In neither case should 


\ 


conflict. 
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the accused be forced to defend himself 
numerous times for charges based on 
essentially the same conduct; not to 
mention the public interest in seeing 
that time and money are not wasted by 


repeated prosecutions where one by a capable 
and cautious prosecutor should be adequate, 


At least one case has come openly to grips with this 


In People v. Cornier, the court made the following 


remarks after dismissing the government's felony indictment 


on collateral estoppel grounds =: 


The court is acutely aware of the fact 
that its determination results in a patent 


miscarriage of justice but is powerless to 
reach 2 contrary determination. It is 
hoped that this determination may compel 
@ greater awareness on the part of law en- 
forcement agencies of the compelling need | 
to coordinate their activities so that 


' 
1 
| 


issues determined in relatively minor cases, 


‘in which the People may or may not be | 
represented by the District Attorney, may 
not prevent prosecution of more serious 
crimes in other courts. 


The case at bar presents fewer problems than were 


faced in Cornier, for here no patent miscarriage of justice 


will result. 


Appellant has consistently and strongly denied 


that he was the driver of the automobile in question. The 


first prosecution failed because the witness could aS cre- 


dibly identify Appellant. At the second trial that 


same 


witness produced real evidence to make identity certain. The 


absence of that real evidence, the key, at the first trial 


should cast doubts on its validity at the second trial. It 


is more likely here that a patent miscarriage of justice will 


occur if this conviction is allowed to stand. 


in addition to New York, at least three other states 
have dealt with this conflict, In two of the States, Delaware 
and Michigan, the courts implicitly concur with Cornier by = 
barring subsequent prosecution after initial determination of a 
common issue, The results are not covered over by resort to 
spurious double jeopardy ground. In the third state, New Jersey, 
the court is in the process of deciding whether or not it will 
recognize the distinction between collateral estoppel and double 
Jeopardy. 

In State Vv. Heitter ,2/ prior acquittals on drunk and 
reckless driving charges by a justice of the peace were held to 
preclude on collateral estoppel grounds a subsequent indictment 
for manslaughter by reckless and drunk driving which was returned 
after the victim died. The indictment was upheld for its count 
of manslaughter by unsafe speed, however, since that issue had not 
been litigated below, No attention was directed to the question of 
‘whether the unsafe speed charge was necessarily included in the 
reckless driving charge; rather, this dispositive count was allowed 
on classical double jeopardy grounds, 

In People v. Sharp ,2/ the first charge was assault 
without intent to murder, resulting in conviction, Later, after 
the victim died, the court denied the state's second prosecution 
for murder, reasoning that since lack of intent had been established 


in the first prosecution, it was inconsistent on res judicata 


13/ 203 A, 24 69 (N.J. 1964), 
14/ 38 Wis, 2d 159, 156 N.W. 2d 368 (1968). 


10 : 
grounds to prosecute a later charge which required such an intent. - 
The highest charge allowed was manslaughter. | 

It-is obvious in both of these cases that the state was 
noe completely precluded from a second prosecution by the court's 
decision, and it is at least questionable whether the decisions 
would have been the sme had their anticipated results been as 
drastic as those in Cornier or the case here on appeal. Nonethe- 
less, the two decisions must be read as supporting, to some | 
authoritative degree, the proposition of Cornier that collateral 
extoppel, when it is found to be applicable, should be applied 
regardless of its consequences. | 

Until recently, New Jersey law on questions of this kind 
applied the double jeopardy principles of State v. Shoopman. 15/ 
However, State v. Currie,l6/ raised the question whether colla- 
teral estoppel might not apply to such cases. Currie was first 
convicted in Municipal Court for reckless driving, and subsequently in 
county court for atrocious assault. In the face of an appeal 
on both double jeopardy and collateral estoppel grounds, the 
court upheld the second conviction on straight double jeopardy 
grounds. It also stated that the defendant had no collateral 


15/ 11 NJ. 333, 94 A.2d 493 (1953). 
16/ 41 N.J. 531, 197 A.2d 678 (1974). 


il 
estoppel claim, since he wes not trying to assert the benefit 
of a prior acquittal. Aside from the obviously contrary holding 
.of Sharp, supra, to this proposition, it is interesting to spe- 
culate upon what the New Jersey court will do when presented with a 
res judicata claim founded upon prior acquittal, rather than 
conviction. ; 

Currie also comments parenthetically that the summary, 
abrupt mature of the police magistrate traffic courts, where 
magistrates ere often not even lawyers, may well be the practical - 
consideration behind the unwillingness of the Shoopman court to. 
give any res judicata effect to its rulings. 

Tis reasoning is also briefly suggested by Professor 


Vestal. ; 
Aside from Cornier and DeSisto in New York, some men- 
tion needs to be made of Martinis v. Supreme Court28/ for it 


is apt to cause confusion. In that case the New York Appellate 
| Court reversed a lower court decision that a prior acquittal 
in the Bronx-Criminal Court for reckless driving bars a sub- 
sequent prosecution in the same court for criminally negligent 
homicide. The lower court based its finding upon what were in 
fact collateral estoppel grounc, while saying that 4ts decision 
was based upon double jeopardy.22/ ‘he Appellate Court then 


18/ 258 N.Y.S. 2d 65, 15 N.Y. 2d 240 (1965). 


- 19/ ae 79 Ise Martinis, 244 N.Y.S. 2d 949, 20 App. Div. 
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reversed this holding on double jeopardy grounds. In addition 
to the majority opinion, there was one concurrence and two 


dissents; these divergent judges raised the question whether 


in fact collateral estoppel was not the properly applicable 
theory, and two.of them thought it dictated affirmance of the 
lower court. The confusion in this opinion seems to stem from 
the simultanteous confrontation of the need clearly to distin- 
guish collateral estoppel from double jeopardy with the 

notorious case within which the clarification had to be effected. 
It is suggested that the case does not detract in any, way from 
the Cornier-DeSisto line of cases (in fact Cornier specifically 
distinguishes itself from the lower court Martinis decision). 

It is entirely possible that Martinis will become sui generis and 


leave unaffected the clear lines of Cornier and DeSisto. 

The persuasiveness of the Cornier resolution of this 
question is further enhanced by the arguably constitutional 
basis of the application of collateral estoppel principles to 
criminal prosecutions. Positive statements in DeSisto to the 
contrary aside,20./ it is clear that the United States Supreme 
Court has not really decided the question head on.21 / It has 
been suggested that the mere fact of the doctrine's broad 


20/ 214 N.Y.S. 2d 884. 
21/ See, 9 A.L.R. 3d at 22h, 
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acceptance in the legal community will lead the Supreme Court to find 
@ constitutional basis in the doctrine should some court "irration- 
ally" reject it. 22/ wore specifically, it is very likely that 
the function of collateral estoppel as a deterrent to multiple : 
prosecution harassment and relitigation-will find its constitu- 


tional roots in the 5th Amendment due process clause. 23 / 


Respectfully submitted, 


Appointed by this Court. 


22/ Vestal & Coughenous, Preclusion/Res Judicata Variables: 
Criminal Prosecutions, 19 Vand. L.R. 683, 685 (1966). 


23/ See Mayers & Yarbrough, Bis Vexari: New Trials & Successive 
Prosecutions, 74 Harv. L.R. i; 39-4 (1960). 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


1. Whether the trial court committed plain error and 
an abuse of discretion in failing to grant a continuance 
sua sponte at the close of defense testimony, where (a) 
evidence of guilt was compelling, (b) appellant, although 
free on bond for 10 months prior to trial, had failed to 
find his missing witness, and (c) there was no enhanced 
likelihood that this witness would become available? 

2. (a) Whether appellant may claim error on the basis 
of collateral estoppel where he mentions it for the first 
time in this Court? 

(b) Alternatively, whether the United States is col- 
laterally estopped from prosecuting appellant for unau- 
thorized use of a motor vehicle by a prior not guilty ver- 
dict of the Court of General Sessions on traffic charges 
brought by the District of Columbia arising out of the 
same “joy ride”, where the General Sessions judge an- 
ticipating further charges expressly made no specific fac- 
tual determinations? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,944 


RALPH A. MAHONEY, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed May 1, 1967 appellant was charged 
with unauthorized use of a motor vehicle (22 D.C. Code 
§ 2204). This charge arose out of events taking place 
during the early morning hours of February 14, 1967 
which led a number of Metropolitan Police vehicles on a 
high speed chase extending almost the length of 14th 
Street, N.W. Tried by a jury before the Honorable Jo- 
seph C. Waddy on January 17-19, 1968, appellant was 
found guilty as charged and received a sentence of from 
six to eighteen months imprisonment. 


(1) 


» 
ie 


Prior to trial appellant was charged with twenty-seven 
traffic violations by the District of Columbia in the Court 
of General Sessions. District of Columbia v. Ralph A. 
Mahoney, Criminal Nos. Tr. 5096-67 through Tr. 5123-67. 
That case was prosecuted by the Corporation Counsel and 
came for trial before the Honorable Milton S. Kronheim, 
Jr. sitting without a jury on September 12, 1967. The 
District of Columbia presented only one witness, Officer 
Chester Hildrith, who testified that he saw appellant com- 
mit numerous traffic violations while speeding north on 
14th Street, N.W. in a 1963, green, two door Plymouth 
sedan at 2:56 a.m. on February 14, 1967 (9/12/67 Tr. 
4-6).* On cross-examination it appeared that Officer Hild- 
rith failed to observe appellant’s mustache as the car 
passed him on lower Fourteenth Street (9/12/67 Tr. 15). 
That glimpse of only a few seconds’ duration constituted 
the sole basis for Hildrith’s identification of appellant as 
the driver of the car. 

After appellant took the stand and denied having 
driven the offending Plymouth, Judge Kronheim ruled as 
follows (9/12/67 Tr. 26): 


I think I will have to apply the missing witness 
rule, and I do apply that rule. I think it would 
gravitate against the government. There were a lot 
of policemen there. The arresting officer is not here. 

The reason I explain this is for the record. I don’t 
know whether he is charged with anything else or 
not, but I want to make it plain I am making the 
finding because of a failure of proof. 

Stand up, sir. 

The Court finds you not guilty. 


In the later proceedings before Judge Waddy in the Dis- 
trict Court, from which the instant appeal is taken, the 


2 The record as supplemented in this case contains five volumes 
of transcript with separate paginations. For the sake of clarity 
they are referred to by date herein. The designation, “aft, tr.” 
indicates the afternoon session of January 18, 1968. A new reporter 
took over the recording of testimony at the noon recess that day 
and prepared the transcript with separate pagination. 
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General Sessions proceedings were never asserted by way 
of defense, nor were they ever mentioned. 

At the commencement of this District Court trial on 
January 17, 1968 defense counsel requested a one month 
continuance during which appellant could “possibly” locate 
a witness in New Jersey. The Government opposed this 
apparently unexpected motion? and Judge Waddy denied 
it on the basis that the defendant had been released on 
personal recognizance since March 10, 1967 (thus ten 
months had intervened between his release from custody 
and trial) and he had not exhibited due diligence which 
would justify a continuance. (Tr. 1/17/68 Tr. 3-5.) 

Appellant’s brief, pp. 5-13, fairly states the substance 
of testimony presented at trial. Since the sufficiency of 
the evidence is not attacked in this Court, appellee will 
only restate this testimony where necessary to support 
argument. 


ARGUMENT 


I. The trial court properly denied appellant’s motion for 
continuance at the beginning of the trial and did not 
thereafter commit plain error by failing to grant it 
sua sponte. 


(9/12/67 Tr. 4-6, 15, 25-26; 1/17/68 Tr. 3-5; 
1/18/68 Tr. 28, 38-89, 44-46) 


The grant or refusal of a continuance is a matter within 
the sound discretion of the trial judge to whom application 
is made. Neufield v. United States, 73 U.S. App. D.C. 
174, 118 F.2d 375 (1941). His decision is not subject to 
reversal absent a clear abuse of that discretion. Gilmore 
v. United States, 106 U.S. App. D.C. 344, 273 F.2d 79 
(1959). Appellant concedes that Judge Waddy properly 
denied appellant’s motion in this regard when made at the 
commencement of the trial herein (Br. 18) ; however, he 


2The District Court docket sheet indicates that no written mo- 
tion for continuance was filed prior to trial. 
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asks this Court to find plain error* in the judge’s failure 
to grant this motion sua sponte in the light of testimony 
eventually brought out during trial. 

Appellee feels that taken alone the more than 10 month 
delay in which appellant failed to discover the whereabouts 
of his allegedly key witness, stands as a bulwark to ward 
off the charge that the judge committed an abuse of.dis- 
cretion let alone the charge of plain error. Even had the 
defendant made a showing of diligence, there was no as- 
surance (or even likelihood) that this witness, who had 
been missing for ten months, would become available in 
one more month (1/17/68 Tr. 3-5).* 

Finally, we note that the decision by a Court of Ap- 
peals whether to notice plain error is a matter of judicial 
discretion,® to be exercised in the realities of the situation 
before the Court. (James) Washington v. United States, 
D.C. Cir. No. 22,022, (decided February 28, 1969) (slip 
op. 4). Here the compelling inference of guilt stemming 
from appellant’s possession of the unique key to the radio- 
telephone of the stolen car (1/18/68 Tr. 23, 38-39; com- 
pare 1/17/68 Tr. 30) when combined with the conscious- 
ness of guilt exhibited by his flight (1/18/68 Tr. 44-46, 
aft. tr. 11) should inhibit this Court from finding plain 


3 By characterizing the judge’s conduct as “plain error’ appel- 
lant recognizes that the basis for the argument he now makes was 
not properly brought to the attention of the trial court. Rule 52(b), 
Federal Rules of Criminal Procedure. 


* There was no attempted showing at trial, and indeed it is not 
even mentioned in appellant’s brief in this Court, that appellant was 
in anyway deterred from seeking out his “missing witness” by 
any thoughts that the defense of double jeopardy had resulted from 
his prior acquittal on traffic charges. If anything, appellant’s Gen- 
eral Sessions trial on traffic charges four months earlier should have 
highlighted the need for alibi witnesses. Appellant by that time had 
been indicted for unauthorized use. 


% Manning v. United States, 125 U.S. App. D.C. 256, 371 F.2d 
353 (1966); Berry v. United States, 102 U.S. App. D.C. 353, 253 
F.2d 875 (1958). See also United States v. Indiviglio, 352 F.2d 276, 
280 (2nd Cir. en bane 1965) cert. denied, 383 U.S. 907 (1966); 
United States v. Bowling, 351 F.2d 236, 241 (6th Cir. 1965), cert. 
denied, 283 U.S. 908 (1966). 
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error on this record. Indeed, the United States feels that 
the deference due an exercise of discretion by a trial 
judge, would prevent a finding of error by this Court, even 
had there been a renewed request for continuance at the 
close of available testimony. 


II. Appellant waived any collateral estoppel defense by 
failing to raise it at trial. In any event, that doctrine 
cannot apply to the proceedings herein. 


(9/12/67 Tr. 26) 


Appellant, as an apparent afterthought, claims for the 
first time on appeal that the Government is estopped from 
showing that he was the driver of the stolen car at issue 
by virtue of his previous acquittal of traffic charges 
brought against him in the Court of General Sessions. At 
no time prior to or during trial did appellant make such a 
claim. Like the analogous but more fundamental defense 
of double jeopardy, collateral estoppel is deemed waived un- 
less raised below. Rule 12(b), Federal Rules of Criminal 
Procedure; * Grogan v. United States, 386 F.2d 300 (5th 
Cir. 1967) ; Haddad v. United States, 349 F.2d 511 (9th 
Cir.) cert. denied, 382 U.S. 896 (1965) ; Ferina v. United 
States, 340 F.2d 837 (8th Cir.) cert. denied, 381 U.S: 902 
(1965). 

In any event appellant’s collateral estoppel claim con- 
tains basic defects which cause it to fail when considered 
on the merits. 


¢ (2) Defenses and objections based on defects in the institution 
of the prosecution or in the indictment or information other 
than that it fails to show jurisdiction in the court or to charge 
an offense may be raised only by motion before trial. The 
motion shall include all such defenses and objections then 
available to the defendant. Failure to present any such de- 
fense or objection as herein provided constitutes a waiver 
thereof, but the court for cause shown may grant relief from the 
waiver. 
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A. There was no final resolution of fact in the General 
Sessions proceedings. 
As this Court stated in Moore v. United States, 120 
U.S. App. D.C. 173, 174, 344 F.2d 558 (1965) 


To invoke that doctrine [collateral estoppel], how- 
ever, a party must show that an important issue of 
fact has been previously litigated by the same par- 
ties and resolved by final judgment in the prior liti- 
gation.* 


* Sealfon v. United States, 332 U.S. 575, 68 S.Ct. 237, 92 L.Ed. 

180 (1948) ; Leughlin v. United States, 120 U.S. App. D.C. 93, 

344 F.2d 187 (1965); United States v. Kramer, 2 Cir., 289 

F.2d 909, 83 ALR.2d 698 (1961) [footnote the court’s]. 
Moore involved a factual situation analogous to that at 
issue here. At 2 a.m. one morning two police officers came 
upon Moore and a companion backing a stolen automobile 
containing stolen goods across a parking lot. Moore was 
first charged in the Court of General Sessions with driving 
without an operator’s permit. He was acquitted of that 
charge. Later he was tried and convicted of unauthor- 
ized use, housebreaking and petit larceny in the District 
Court. Like appellant here, Moore argued to this Court 
that his prior acquittal on traffic charges precluded the 
Government from contending that he was driving the 
automobile. This Court held that the mere acquittal on 
previous traffic charges arising out of the same incident 
could not give rise to the doctrine of collateral estoppel. 
Since the precise basis for acquittal was not shown by the 
prior records, Moore could not point to a previous factual 
determination in order to avail himself of collateral 
estoppel in his trial for unauthorized use. 

Appellee submits that the case at bar lends itself to 
simpler disposition than Moore, because here the judge in 
the first proceeding expressly contemplated a later col- 
lateral estoppel claim and stated on the record that he 
was not making any factual determination, but merely 
applying the “missing witness rule” against the govern- 
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ment in ruling that it had not carried its burden of proof 
(9/12/67 Tr. 26). 

Appellee feels that an express failure of proof is quite 
different from the “fully litigated factual determination” 
which is the fundamental prerequisite to collateral estop- 
pel. Additionally we emphasize that the fact the judge 
applied “the missing witness rule” absolutely precludes 
any inference that he could even possibly have found ap- 
pellant was not the driver of the car at issue. 

By contrast note the different type of finding said to 
constitute collateral estoppel in Laughlin v. United States, 
120 U.S. App. D.C. 93, 344 F.2d 187 (1956) (relied upon 
by appellant). In the prior trial of Laughlin certain tape 
recordings of evidence were suppressed on the grounds 
that they violated Section 605 of the Communications Act 
since they were made without consent. In the subsequent 
trial the Government relitigated the issue of consent. On 
appeal this Court held that the issue of consent and the 
consequent admissibility of the tape recordings had been 
fully determined in the first proceeding and could not be 
relitigated. That the not guilty finding of the General Ses- 
sions judge in this case does not approximate or even pur- 
port to approximate the specificity or genre of the finding 
in Laughlin is, we submit, clear from the record (9/12/67 
Tr. 26). 


B. The District of Columbia and the United States 
have no identity or privity for collateral estoppel 
purposes. 


We quote from Randolph v. District of Columbia, 156 
A.2d 686, 688 (Mun. App. D.C. 1959) which appears to 
be the only specific judicial consideration of the identity 
of the United States and the District of Columbia for pur- 
poses of the question at hand: 


The doctrine of res judicata may be succinctly ex- 
plained by stating that a question of fact or law 
determined by a court of competent jurisdiction may 
not afterwards be disputed between the same parties 
or their privies. Here, as we have seen, the two cases 
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were not factually the same; * * * Nor are the parties 
the same. The United States and the District of 
Columbia are not the same party nor in privity with 
each other. The District of Columbia is a municipal 
corporation “and may contract and be contracted 
with, sue and be sued, plead and be impleaded, have 
a seal and exercise all other powers of a municipal 
corporation * * *” (Code 1951, § 1-102). The United 
States, of course is a sovereign power and entirely 
separate and distinct from the District of Columbia, 
a municipal corporation. We hold that the doctrine 
of res judicata does not apply. 


2 See Metropoliten R. Co. v. District of Columbia, 132 U.S. 1, 
10 S.Ct. 19, 33 L.Ed. 231. [Footnote and deletion the court’s; 
emphasis supplied] 
Randolph had been acquitted of a charge of negligent 
homicide brought by the United States Attorney. Later 
he was prosecuted for failure to give full time and atten- 
tion to the operation of his motor vehicle by the Corpora- 
tion Counsel. The same accident formed the basis of both 


Since the Corporation Counsel tried the traffic charges 
here on behalf of the District of Columbia and the United 
States Attorney brought the unauthorized use charges on 
behalf of the United States, we submit that no identity 
or privity of party or interest exists to support appel- 
lant’s collateral estoppel claim. 

While this Court has not heretofore had occasion to 
reach this issue* we note that Randolph has never been 
modified and is founded upon considerations similar to 
those in the plethora of cases which hold that the re-litiga- 
tion of a fact in a federal prosecution cannot be barred by 
virtue of a prior state litigation. Smith v. United States, 
243 F.2d 877 (6th Cir. 1957) ; United States v. Wapnick, 
198 F.Supp. 359, aff'd 315 F.2d 96 (2nd Cir. 1961), cert. 
denied, 374 U.S. 829; United States v. Sutton, 245 F.2d 
357 (D.C. Md. 1965) ; People v. LoCicero, 14 N.Y.2d 374, 
251 N.Y.S.2d 953, 200 N.E.2d 622 (1964). In this juris- 


7 This Court expressly declined to reach this question in Moore, 
supra. 
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diction where traffic offenses are the exclusive concern of 
the District of Columbia * and the crime of unauthorized 
use the exclusive concern of the United States, we sub- 
mit, that no reason appears to disturb the holding in 
Randolph which totally disposes of appellant’s collateral 
estoppel claim.’ 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


ROGER E. ZUCKERMAN, 
JOHN G. GILL, JR., 
Assistant United States Attorneys. 


* Title 40, D.C. Code § 604 empowers District of Columbia officials 
“to make, modify, repeal, and enforce usual and reasonable traffic 
rules and regulations * * *”, 


® We understand appellant to claim that his constitutional right 
to be protected from double jeopardy was violated only in so far as 
collateral estoppel is related to that defense. Clearly the different 
charges here requiring different elements of proof provide no basis 
for a defense of double jeopardy as it has heretofore been under- 
stood. Harris v. United States, —— U.S. App. D.C. ——, 402 F.2d 
205 (1968). 
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SUMMARY OF REPLY 


In its brief the Government raises two princi- 
pai arguments: 

1. The Court did not abuse its discretion 

in denying Defendant's request for a con- 


tinuance; and 


2. The Defendant waived the collateral 
estoppel at trial and that defense was 


unavailable in any event. 
I 


REPLY ARGUMENT 

The Government first states that ten months is 
enough time to find a witness. Defendant agrees that 
this broad statement has some validity as a general 
principle, but suggests that it has no application when 
the witness is thought to be dead and buried in a dis- 
tant city, and is resurrected by rumor only a very few 
days before trial. During this same ten months, 
Defendant successfully marshalled an alibi defense, 
which in light of the poor evidence offered by the 
Government in the General Sessions trial and the 
apparent death of the only other available witness, 
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would certainly have appeared sufficient at eneleine: 
Nonetheless, when the missing witness did reappeer, 
Defendant tried every means available to reach him in 
the few days remaining before trial. These background 
facts refute the Government's reliance upon the| ten 
month delay as a bulwark against error. | 

Similar considerations refute the Governnent''s 
principal claim that the "realities of the situation" 
preclude this Court from finding plain error below. 
Contrary to the Government's view of reality, the 
situation was that the Government had introduced only 
one piece of hard evidence during the District Court 
trial, i.e., the key; without it there were no clear 
indications that Defendant was the driver of the stolen 
car. By the Government's own admission, the key was the 
Government's means of producing a "compelling inference 
of guilt." In fact, it was the Government's only means 
of overcoming Defendant's alibi defense, and failure 
below to permit Defendant to effectively counter this 
Single piece of evidence with more convincing alibi 
testimony should not go uncorrected. 

Something further should be said here aS the 
reality of the situation before this court. The 


Government suggests that Defendant was not deterred 
from seeking out his additional alibi witness by reliance 
upon a double jeopardy claim. The Government goes on 
to say that the General Sessions trial should have 
highlighted the need for further witnesses. There was 
no double jeopardy claim available, and the main wit- 
ness was thought to be dead. But the questions of 
appellant's identity as driver of the stolen car had 
been adjudicated upon Officer Hildreth's testimony at 
the misdemeanor trial, and the only significant addi- 
tion to the Government's case in the District Court 
trial was the sudden production of a unique key by 
the same officer, who had allegedly retrieved the key 
from appellant's pocket the night of the arrest. Al- 
_ though Hildreth was the witness uniquely suited to pro- 
duce the key eat the General Sessions trial, he did not 
do so. This situation was of course not known to the 
District Court Judge. However, the record of the 
General Sessions proceedings is part of the record 
before this Court, and it highlights the full reality 
of the criminal proceeding affecting Defendant from 
General Sessions through the District Court. At the 
very least, the Government used the misdemeanor trial 
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as its dress rehersal for the felony charge, sons 
exposing Defendant to a first trial in order to explore 
his defenses and determine where its own case needed 
shoring up for subsequent prosecution. Had the Govern- 
ment introduced its key at the first trial, aenetiens 
would have been able to challenge it by the appropriate 
pre-trial motions. Further he would have been on 


notice of the need for further witnesses. This! Court 


should now allow him to rebut such evidence on plain 
error grounds. ! 


II 


1. Appellee cites Rule 12(b), F.R.Cr.P. and three 


cases for the proposition that collateral estoppel 

"like the analogous but more fundamental defense of 

double jeopardy >: .. is deemed waived unless raised 

below." One of the cases, Grogan v. United States, 

386 F.2d 300 (Sth Cir. 1967), does not appear in the 

reporter. Appellant would point out that the other 

two cases, Haddad v. United States, 349 F.2d 511 (9th 

Cir.), cert. denied, 382 U.S. 896 (1965), and Ferina 

v. United States, 340 F.2d 837 (8th Cir.), cert. denied, 

eee 381 U.S. 902 (1965) hold only that double Jeopardy is Pa As on 


deemed waived if it is not raised below; neither case 
| 
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makes such a ruling on collateral estoppel. In fact, 
after Ferina disposes of the double jeopardy claim 

on waiver grounds, it then proceeds to decide a com- 
penion collateral estoppel claim on its merits, without 
reference to the waiver theory. Further, it is even 
doubtful whether Haddad can stand as much more than dicta 
for appellee's double jeopardy proposition, since that 
case held that the defendant had no double jeopardy 
claim on the merits. 

The Government's procedural assertion is thus 
reduced to a simple statement standing upon no authority. 
It is further contradicted by the explicit exception 
of Rule 12(b) that “the Court for cause shown may grant 
relief from the waiver,” and the more general policy 


guidelines in Rules 2 and 52(b). 


2. Appellee next argues that appellant's collateral 
estoppel claim must fail on its merits in two respects. 
First, appellee asserts that there was no final reso- 
lution of fact in the General Sessions trial, and 
second, it ergues that there is no privity between the 
District of Columbia and the United States for colla- 
teral estoppel purposes. 


As to the first contention, it must be clarified 
at the outset that the language embodying the final 
adjudication of the judge in the misdemeanor trial 
simply does not follow the reading attributed to it 
in the Government's brief. Judge Kronheim nOunere 
states that he is not making any factual determination, 
Nor does he “expressly contemplate[s] a later cbllateral 
estoppel claim." Open as it may be to some difference 


of interpretation, the language of Judge Kronhiem 


contains no such statements as are attributed to it by 
the Government. | 

Apart from these attempts to rewrite the record, 
the Government argues that the final determination 
necessary to support a collateral estoppel claim is 
absent because what occurred in General Sessions was 
only a failure of proof. Judging from both of | the 


cases which the Government relies upon for its argu- 


ment, they are asserting a distinction withoutja dif- —...... 


ference. The appellant in Moore v. United States, 
344 F.2d 558 (D.C. Cir. 1965) was denied collateral 
estoppel because he could point to no prior itige- 


tion and resolution by final judgment of the important een 
issue of fact he didnot want relitigated. He could 


not point to one because the record did not carry any 
reference to it, not because there was a difference of 
opinion about what the record meant. ‘Thus, where, as 
here, the record expressly pronounces a final judgment 
and gives as its reason that the party with the burden 
of proof has feiled to meet that burden, the Moore 
requirements would appear to be satisfied. The Govern- 
ment's confusion on this point is illustrated by its 
explicit reliance upon Laughlin v. United States, 
344 F.2d 187 (D.C. Cir. 1965) as the model of factual 
Getermination. In its treatment of the case, it fails 
to notice that the original factual determination which 
was used to support 2a later collateral estoppel claim 
arose on 2 hearing on a suppression motion, not by 2 
final judgment. Had this facet of the case been more 
clearly in its mind, the Government would have had to 
agree that the General Sessions judgment here at issue 
is of equal or greater weight. 

Appellee's second argument against collateral 
estoppel on the merits, that there is no privity be- 
tween the District of Columbia and the United States, 


is based upon a case which clearly misreads the Supreme 
Court on the same question. Randolph v. District of 


Columbia, 156 A.2d 686, (Mun. App. D. C. 1959), borrowed 
language from the Supreme Court in Metropolitan R. R. 
wi li le ese 


Co. v. District of Columbia, 132 U.S. 1 (1889) without 
noting that the sovereignty there attributed to the 
District of Columbia was a sovereignty for contract pur- 
poses only. The Government neglected to include the 

the following additional language of the Supreme Court, 
which accompanied the language. quoted in Randolph : 


It is undoubtedly true that the District 
of Columbia is a separate political com- 
munity in a certain sense, and in that | 
sense may be called a State; but the sover- 
eign power of this qualified State is not 
lodged in the corporation of the District 
of Columbia, but in the government of the 
United States. Its Supreme legislative | 
body is Congress. The subordinate legis- 
lative powers of a municipal character | 
which have been or may be lodged in the) 
city corporations, or in the District 
corporation, do not make these bodies | 
sovereign. Crimes committed in the Dis- 
trict are not crimes against the District, 

but against the United States. Therefore, 

while the District may, in a sense be called 1/ 
a State, it is such in a very qualified) sense.—~— 


That this alignment of sovereignty in the criminal justice 


area has not changed is illustrated by Title 11 of the 
District of Columbia.Code, which grants original jurisdic- 
tion of all crimes in the District to the District Court, 


i 


1 / ee R. Rs Co. v. District of Columbia, 
132 U.S. 1, 9 (1889). 
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and grants to the General Sessions Court only concur- 
rent jurisdiction along with the District Court over 
misdemeanors and traffic offenses._2 /In light of these 
facts it is clear that the District of Columbia and the 
United States ere the same party for collateral estoppel 
purposes, regardless of whatever qualified sovereignty 
the District might have for other purposes. 


CONCLUSION 


By reason of the foregoing, appellant's convic- 
tion in the District Court should be reversed. 


Respectfully submitted, 
BAKER & McKENZIE 


for Appellant 
inted by this Court) 


815 Connecticut Avenue, N. W. 
Washington, D. C. 20006 
(298-8290) , 


Of Counsel: 
Philip A. Ryan 
(Appointed by this Court) 


2 / Brief for Appellant, pp. 14-15. 


9 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing 
| 
brief has been delivered by hand to the Office of the 
United States Attorney this 23rd day of June, 1969. 


